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Local Law No. of 1 ‘ ..2019

Establishing a six (6) month moratorium on the submission and processing of
A local law )

applications for building permits, certificates of occupancy, and land use approvals

for “*Vape Shops, Smoke Shops and the sale of marijuana or marijuana products, or

the dispensing or distribution of medical marijuana” within the Town of Bethlehem.

Be it enacted by the Town Board of the
R

Gigy of Bethlehem as follows:

Town

Millage

BE IT ENACTED BY, the Town Board of the Town of Bethlehem as follows:
Section 1. PURPOSE

A. The Code of the Town of Bethlehem, Chapter 128, Zoning, allows retail business in six different
zoning districts within the Town. A vape shop or smoke shop 1s not currently defined in the Zoning
Law but has been considered retail business. There is currently one vape or smoke shop located
within an existing retail space, and two vape or smoke shops proposed for space in the districts that
allow retail business.

B. The Town Board further recognizes the New York State Legislature’s potential enacting of legislation
that will legalize the recreational use of marijuana within the State. The Board further recognizes that
the current state of such proposed legislation is undecided and may include the creation of a state
regulatory authority controlling businesses that will engage in the sale of recreational marijuana and
further that it may include a provision under which certain counties within the State may opt in or out
of such legalization. Given the high level of uncertainty surrounding such proposed legislation and the
form which it may take, the Board finds that the most sensible course of action is to review and
consider proposed amendments to the Town Zoning Law and Codes regarding placement and
operation of the same.

C. Itis the purpose of this Local Law to fulfill the Town’s constitutional, statutory, and legal obligations
to protect and preserve the public health, welfare, and safety of the citizens of the Town, as well as to
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protect the value, use and enjoyment of property in the Town by temporality prohibiting the
submission and processing of applications for Building Permits, Certificates of Occupancy, and Land
Use approvals for vape shops, smoke shops and the sale of marijuana or marijuana products, or the
dispensing or distribution of medical marijuana within the Town pending consideration of the said
amendments to the Town Code.

D. The Town Board finds that the following concerns must be considered with respect to the
present land use regulations of the Town and the possible adoption of regulations with respect
thereto:

I. The widespread sale and use of vaporizing products has increased in the region with a
target towards the youth population. Recently Albany County is considering Local Law
E, which would prohibit the sale of flavored tobacco products. The County Legislature
includes the following finding in the draft local law “Flavored tobacco products promote
youth initiation of tobacco use and help young occasional smokers to become daily
smokers by reducing or masking the natural harshness and taste of tobacco smoke and
thereby increasing the appeal of tobacco products.”

2. Communication with the Bethlehem Central School District Superintendent indicates vaping is
a serious problem in the High School and a growing problem in the Middle School.

3. The Town Board desires to protect the aesthetic and economic vitality of the business
districts as well as real estate values within the Town by considering the appropriate
zoning and other regulation of vape and smoke shops and sale of marijuana or marijuana
products, or the dispensing or distribution of medical marijuana uses under the Town
Code.

4. The Town is in the process of updating the Comprehensive Plan which will include the
opportunity to evaluate permitted uses in the commercial districts and to determine
whether the permitted uses should be statutorily amended, altered, modified, expanded or
repealed. This moratorium will provide an opportunity for the Town Board to evaluate
the changes needed without the possibility of new businesses opening that might conflict
with the plan being developed.

E. That the submission and processing of applications for Building Permits, Certificates of
Occupancy, and Land Use Approvals for vape and smoke shops and sale of marijuana or
marijuana products, or the dispensing or distribution of medical marijuana uses within the Town
without first addressing the above factors may have a permanent, significant negative impact on
the nature and quality of life in the Town and on the health, safety, general welfare, and comfort
of 1ts residents.

F. That to preserve the resources and character of the Town, to consider further the concerns of the
residents and property owners of the Town and to address further needs of those residents and
property owners, the Town finds that time is needed to study the impacts, effects, and
regulations of development of vape and smoke shops and sale of marijuana or marijuana
products, or the dispensing or distribution of medical marijuana uses within the Town.
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G. The Town Board hereby finds that a moratorium of six months duration, coupled with a hardship
waiver procedure and mechanism for persons seeking Building Permits, Certificates of
Occupancy, and Land Use Approvals for vape and smoke shops and sale of marijuana or
marijuana products, or the dispensing or distribution of medical marijuana uses within the Town,
will achieve the balancing of interests between the public need to safeguard the resources and
character of the Town, the health, safety and general welfare of its residents, and the rights of
individual property owners, persons, or businesses engaging in various development activities
during such period.

Section 2. AUTHORITY

This moratorium is enacted by the Town Board of the Town of Bethlehem pursuant to its
authority to adopt local laws under the New York State Constitution Article IX and Municipal
Home Rule Law § 10.

Section 3. ENACTMENT OF TEMPORARY MORATORIUM

For a period of six (6) months following the effective date of this Local Law, except as provided in
Section “4™ below:

(1) no new applications for Building Permits and Land Use Approvals for vape or smoke
shops and sale of marijuana or marijuana products, or the dispensing or distribution of
medical marijuana uses shall be accepted or processed by the Town;

(1)  no previously submitted applications for Building Permits and Land Use Approvals for
vape or smoke shops and sale of marijuana or marijuana products, or the dispensing or
distribution of medical marijuana uses shall be accepted or processed by the Town; and,

(i) no Certificate of Occupancy for vape or smoke shops and sale of marijuana or marijuana
products, or the dispensing or distribution of medical marijuana uses shall be issued by
the Town.

Section 4. ALLEVIATION OF EXTRAORDINARY HARDSHIP

A. The Town Board may authorize exceptions to the moratorium imposed by this Local Law when
it finds, based upon evidence presented to it, that deferral of action on an application for a
Building Permit, issuance of Certificate of Occupancy, or Land Use Approval for a vape and
smoke shops and sale of marijuana or marijuana products, or the dispensing or distribution of
medical marijuana uses would impose an extraordinary hardship on a landowner or applicant.

B. An application for an exception based upon extraordinary hardship shall be filed with the Town
Clerk, including a fee of five hundred and 00/100 Dollars ($500.00) for each tax map parcel
claimed to be subject to extraordinary hardship, by the landowner or the applicant, upon the
consent of the landowner. The application shall provide a recitation of the specific facts that are
alleged to support the claim of extraordinary hardship and shall contain such other information
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and/or documentation as the Town Board or its designee shall prescribe as necessary for the
Town Board to be fully informed with respect to the application.

C. A public hearing on any application for an exception to this Local Law based upon
extraordinary hardship shall be held by the Town Board at a meeting of the Town Board no
later than forty-five (45) days after the complete application for extraordinary hardship has been
filed with the Town Clerk. The Town Board shall determine, by motion duly adopted, when an
application based upon extraordinary hardship is complete.

D. In reviewing an application for an exception based upon a claim of extraordinary hardship, the
Town Board may consider the following criteria:

I, The extent to which the proposed development activity would cause significant
environmental degradation, adversely impact existing development in the area,
be detrimental to public health, comfort or safety concerns and/or have a
negative impact upon the Town.

2. Whether the moratorium will expose a property owner or applicant to substantial
monetary liability to a third person or would leave the property owner or applicant
completely unable, after a thorough review of alternative solutions, to have a
reasonable alternative use of the property.

3. The extent to which actions of the applicant were undertaken in good faith
belief that the proposed development would not lead to significant
environmental degradation, adversely impact existing development in the area,

have an adverse impact on public health or safety, and/or have a negative
impact upon the Town of Bethlehem.

E. Mere delay or concern that regulations may be adopted prohibiting establishment of a Vape and
smoke shop and sale of marijuana or marijuana products, or the dispensing or distribution of
medical marijuana use is insufficient to constitute an extraordinary hardship under this section.

F. At the conclusion of the public hearing and after reviewing the evidence and testimony placed
before it, the Town Board shall, in its sole discretion, act upon the application for an exception

based upon extraordinary hardship. The Town Board may approve, deny or approve in part and
deny in part the application being acted upon.

Section 5. DEFINTIONS

Vape Shop - A retail outlet with 25% or more of its retail space devoted to selling or
distributing of any electronic cigarette or vapor products, including but not limited to electronic
cigarettes; vape pens; dissolvable liquids; vaporizing liquids, oils or gels; mods; atomizers; vape
tanks; and coilheads.
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Smoke Shop - A retail space solely devoted to selling or distributing of any tobacco or
electronic cigarette or vapor products.

Marijuana shall have the same definition ascribed to "marihuana" in § 3302 of the New
York Public Health Law.

Marijuana Product - Marijuana and/or any material, substance or other thing derived (in
any manner) from marijuana or which contains marijuana as a component part in any amount or
concentration.

Marijuana Retail Store - A building, structure or premises engaged in the sale, use or
distribution of marijuana and/or marijuana products for nonmedical use. A building, structure or
premises shall be considered a marijuana retail store regardless of whether products in addition
to marijuana products are offered for sale, use or distribution at the building, structure or
premises and regardless of the amount of marijuana or marijuana products available for sale, use
or distribution at the building, structure or premises in comparison to other products offered for
sale, use or distribution at the building, structure or premises.

Medical Marijuana shall have the same definition ascribed to medical marijuana in §
3360 of the New York Public Health Law.

Medical Marijuana Dispensary - A building, structure or premises authorized by the New
York State Department of Health to dispense or distribute medical marijuana in accordance with
Article 33 of the Public Health Law and Part 1004 of Title 10 of the New York Codes, Rules and
Regulations.

Land Use Approvals — site plan approvals as provided for in Town Zoning Law §128
Article VII.

Section 6. CONFLICT WITH STATE STATUTES AND AUTHORITY TO SUPERSEDE

To the extent that any provisions of this Local Law are in conflict with or are construed as
inconsistent with the provision of New York State Town Law this Local Law supercedes, amends
and takes precedence over NYS Town Law pursuant to the Town's municipal home rule pOwers,
pursuant to Municipal Home Rule Law § 10(1)(ii)(d)(3); § 10(1)(ii)(2)(14) and § 22 to supersede
any inconsistent authority.

Related to Building Permits, Certificates of Occupancy, and Land Use Approvals for vape
and smoke shops and sale of marijuana or marijuana products, or the dispensing or
distribution of medical marijuana uses this local law supercedes:

(1) Bethlehem Town Code Zoning Law §128-82 Building Permits and Certificates of
Occupancy, and Town Code Chapter 53 Building Construction and Fire Prevention
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Administration. This Local Law suspends and stays the running of time periods for
processing, action upon, holding hearings on, making decisions and taking action on
such applications provided for in those laws.

Any inconsistent provisions of Town Law §§§§ 267, 267-a, 267-b and 267-c and
Bethlehem Town Code §128-87 Zoning Board of Appeals relating to the authority to
grant variances, waivers or other relief from the Town Zoning Code.

Any inconsistent provisions of Town Law §274-a and Bethlehem Town Code Zoning
Law Article VII § 128-68, and 71 Site Plan, which requires that the Planning Board
process, review, hold hearings on, and act upon applications for site plans within
specified time periods. This Local Law suspends and stays the running of time periods
for processing, review, holding hearings on, making decisions, and taking action on such
applications provided for in those laws and is intended to supersede and said inconsistent
authority.

Section 7. SEVERABILTY

Should any word, phrase, clause, sentence, paragraph, section, part or provision of this Local Law be
found by the courts to be unconstitutional or invalid, such decision shall not affect the validity of any
other part of this Local Law which can be given effect without such invalid part or parts.

Section 8. EFFECTIVE DATE

This Local Law shall take effect immediately upon its filing with the Secretary of State of the State of
New York.
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